TOWN OF FOYIL, OKLAHOMA
ORDINANCE NO.H - |

AN ORDINANCE GRANTING A NONEXCLUSIVE PERMIT TO COXCOM,
LLC., ITS SUCCESSORS AND ASSIGNS TO CONSTRUCT, OPERATE AND
MAINTAIN A CABLE SYSTEM WITHIN THE TOWN OF FOYIL,
OKLAHOMA FOR A PERIOD NOT TO EXCEED TEN YEARS; DEFINING
THE NATURE OF THE AGREEMENT; STATING THE OBLIGATIONS OF
COXCOM, LLC.; STATING THE OBLIGATIONS OF THE TOWN;
PROVIDING FOR CODIFICATION.

NOW THEREFORE, be it ordained by the Board of Trustees of the Town of
Foyil, Oklahoma:

WHEREAS, This Non- Exclusive Permit and Agreement (“Agreement”) is made
and entered into this {1 day of o ooy , 2034, by and between the Town of
Foyil, a municipal corporation, hereinafter réferred to as the “Town,” and CoxCom,
LLC., a Delaware limited liability company hereinafter referred to as “Cox”, “Company,”
or “Grantee” with Cox and Town sometimes separately referred to hereinafter as a
“party,” and sometimes collectively as “parties.”

WHEREAS, the Town'’s role as manager of its rights-of-way and regulator of
cable service providers requires it to ensure a fair and level playing field for all similarly
situated service providers; and

WHEREAS, The Town, having determined that the financial, legal, and technical
ability of Cox is reasonably sufficient to provide services, facilities, and equipment
necessary to meet the future cable-related needs of the community, and having afforded
the public adequate notice and opportunity for comment, desires to enter into this
Agreement with Cox for the construction and operation of a Cable System on the terms
set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants, promises and
agreements hereinafter set forth, the parties agree as follows:

1. Term of Non-exclusive Permit and Agreement: This non-exclusive Permit and
Agreement shall take effect upon approval hereof by Cox and by the Board of Trustees of
the Town and shall be effective for a term of ten (10) years thereafter. Prior to the end of
this term, the parties agree to enter into good faith negotiations regarding a possible
renewal and/or modification and/or extension of this Agreement,

2. Nature of Agreement;

(A)  No privilege or exemption shall be granted or conferred by this Agreement
except those specifically prescribed herein.
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(B)  Any right or power in, or duty impressed upon, any officer, employee,
department, or board of the Town by this Agreement shall be subject to transfer by the
Town to any other officer, employee, department, or board of the Town.

(C)  This Agreement shall not relieve Cox of any existing obligations involved
in obtaining permits, pole or conduit space from any department of the Town, utility
company, or from others maintaining utilities in streets and public right of way.

(D)  This Agreement shall be a privilege to be held in personal trust by Cox for
the benefit of the public. Said privilege cannot in any event be sold, transferred, leased,
assigned or disposed of (except to an affiliate of Cox), including but not limited to, by
forced or voluntary sale, merger, consolidation, receivership or other means without the
prior written consent of the Town, and then only under such conditions as the Town may

establish. Such consent as required by the Town shall not, however, be unreasonably
withheld.

(E) In consideration of the faithful performance and observance of the
conditions, reservations and regulations herein specified, a non-exclusive Permit is
hereby granted to Cox, its permitted successors and assigns to erect, maintain, and
operate transmission and distribution facilities and additions thereto in, under, over,
along, across and upon the streets, lanes, avenues, sidewalks, alleys, bridges and other
public places within the Town and subsequent additions thereto for the purpose of
producing, receiving, amplifying, and transmitting by coaxial cable, fiber optics,
microwave or other means, audio and/or audio/visual electrical impulses of television,
radio and other intelligences, either analog or digital, including, but not limited to, Cable
Television Service pursuant to the Cable Act for sale to the inhabitants and businesses of
the Town in accordance with the laws and regulations of the United States of America
and State of Oklahoma and the ordinances and regulations of the Town, for a period of
ten (10) years from and after the effective date of this non-exclusive Permit and
Agreement.

3. Obligations of Cox:

(A)  During the term of this Agreement, Cox shall pay to Town a fee equal to
4% of the gross revenues of Cox and its affiliates collected from each subscriber to Cox’s
Cable Services product, and 4% of the portion of gross revenues from advertising which
are defined in subsection 3(A)(3), below; the fee (“Permit Fee”) may be identified and
passed through on any subscriber bill by Cox, and all such fees collected will be
forwarded to Town quarterly and shall be due forty-five (45) days after the end of each
quarter.

(I}  For purposes of this Agreement, gross revenues are limited to the
following:
(i) recurring charges for Cable Services;
(ii) event-based charges for Cable Services, including but not limited
to pay-per-view and video-on-demand charges;
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(1i1)  rental of set top boxes and other Cable Services equipment;

(iv)  service charges related to the provision of Cable Services,
including, but not limited to, activation, installation, and repair; and

(v) administrative charges related to the provision of Cable Services,
including, but not limited to, service order and service termination charges;

(vi)  amounts billed to Cable Services subscribers to recover the Permit
Fee authorized by this section.

(2) For purposes of this Agreement, gross revenues do not include:

(i) Uncollectible fees, provided that all or part of uncollectible fees
which is written off as bad debt but subsequently collected, less expenses of collection,
shall be included in gross revenues in the period collected;

(i1) late payment fees;

(ii)  revenues from contracts for in-home maintenance service unless
they relate solely to maintenance on equipment used only for the provisioning of Cable
Services and not for the provisioning of any other service provided by Cox or its
affiliates;

(iv)  amounts billed to Cable Services subscribers to recover taxes, fees
or surcharges imposed upon Cable Services subscribers in connection with the provision
of Cable Services, other than the Permit Fee authorized by this section;

(v) revenue from the sale of capital assets or surplus equipment; or

(vi)  charges, other than those described in subsection (1), that are
aggregated or bundled with amounts billed to Cable Services subscribers.

(3) “Gross Revenues” which are subject to the Permit Fee paid by Cox
additionally include a pro rata portion of all revenue collected by Cox pursuant to
compensation arrangements for advertising (less any commissions Cox receives from any
third parties for advertising) and home-shopping sales derived from the operation of
Cox’s Cable System within the Town. Advertising commissions paid to third parties
(excluding any refunds, rebates, or discounts the Company may make to advertisers) shall
not be deducted from advertising revenue included in gross revenue. The allocation of
advertising and home-shopping revenue referred to above shall be based on the number
of subscribers in the Town divided by the total number of subscribers in relation to the
relevant regional or national compensation arrangement.

4) Bundling discounts shall be apportioned fairly among video and other
services. Cox shall not apportion revenue in such a manner as to avoid the Permit Fee.

(5) In the event that any other video or Broadband Service provider, including
but not limited to a cable operator, Broadband or open video service provider, enters into
any agreement or makes any arrangement with Town during the term of this Agreement
whereby it is required or allowed to pay a fee to the Town that is similar to the Permit
Fee described herein, Town shall allow Cox to substitute the percentage amount and the
definition of “gross revenue” set forth in that agreement or arrangement for the
percentage and definition of “gross revenue” set forth in this Agreement immediately
upon request of Cox.
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(6) In the event that any other municipality enters into any agreement or
makes any arrangement with Cox during the term of this Agreement whereby Cox is
required or allowed to pay a fee to the Town that is similar to the Permit Fee described
herein, Cox shall allow Town to substitute the definition of “gross revenue” set forth in
that agreement or arrangement for the definition of “gross revenue” set forth in this
Agreement upon the written request of the Board of Trustees, and that Cox shall be
afforded at least ninety (90) days to implement the change.

(7 Cox will grant the Town the right to conduct reasonable audits to assure
that the Permit Fee has been properly calculated.

(B) Cox and Town agree that the Permit Fee shall be in lieu of all other
concessions, charges, excises, permit, license, privilege, permit fees, taxes, or
assessments except sales taxes, personal or real property taxes, and ad valorem taxes.

(C)  Cox shall comply with the federal Emergency Alert System regulations
(47 C.E.R. Part 11).

(D)  The parties agree to consult in the event that, after execution of this
Agreement, any court, agency, commission, legislative body, or other authority of
competent jurisdiction issues a finding that limits the validity or enforceability of this
Agreement, in whole or in part. Should the finding be final, non-appealable and binding
upon either Town or Company, this Agreement shall be deemed modified or limited to
the extent necessary to address the subject of the finding unless either party, within thirty
(30) days of receipt of the ruling, provides written notice to the other party of election to
terminate, in which case this Agreement shall terminate within six (6) months or such
earlier period as the parties mutually may agree. Where the effect of a finding is a
modification, the parties shall enter into good faith negotiations to modify this Agreement
in the manner which best effectuates its overall purposes and the intentions of the parties.
Failure to reach a mutually satisfactory modification within ninety (90) days of the
commencement of such efforts shall entitle either party to terminate the Agreement on
the provision of thirty (30) days’ written notice.

In addition to the termination rights set forth above, Cox shall have the right to
terminate this Agreement and all obligations hereunder upon ninety (90) days’ notice to
the Town, if (i) state or federal law changes in a manner that would allow Cox to opt into
Permit requirements that are, in Cox’s sole judgment, more beneficial than those
contained herein; or (ii) another provider of video services is permitted, through a Town
authorization or otherwise, to use the public rights-of-way to provide video services on
terms that are, in Cox’s sole judgment, more beneficial than those contained herein.

(E)  Cox shall determine, pursuant to generally applicable, non-discriminatory
right of access and permitting rules and regulations of Town, where in the Town its
facilities shall be constructed, operated, maintained, repaired and upgraded to provide,
and where in the Town to provide its Cable Services.
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(F) Cox shall maintain in full force and effect, at no cost and expense to the
Town, during the term of this Agreement, commercial general liability insurance in the
amount of $1,000,000 combined single limit for bodily injury, and property damage.
Such insurance shall be noncancellable except upon thirty (30) days prior written notice
to the Town. Upon written request, Cox shall provide a certificate of insurance showing
evidence of coverage required by this Section.

(G) The Grantee agrees to indemnify, save and hold harmless, and defend the
Town, its officers agents and employees, from and against any and all liability for
damage and for any liability or claim resulting from property damage or bodily injury
(including accidental death) which arise out of the Grantee’s construction, operation
maintenance of its Cable System, or damages arising out of any provisions or
requitement of this ordinance or its enforcement, including but not limited to, reasonable
attorney’s fees and costs.

4. Obligations of Town. Town will not attempt to nor subject the provision of Cox’s
Cable Service to regulation under any provision of the Town’s Cable television or
Broadband telecommunications Permit ordinance or similar ordinance(s) that are
inconsistent with or more burdensome than those contained herein. In addition:

(A) Town agrees not to unreasonably block, restrict, or limit the construction and
installation of facilities that will be used in whole or in part to provide Cox’s Cable
Service;

(B) Town agrees to process any and all applicable permits for the installation,
construction, maintenance, repair, removal, and other activities associated with placement
of communications or transmission facilities of any kind in a timely and prompt manner;

(C) Cox represents and claims that its Cable Service is a “cable service” under
federal law and will comply with all obligations imposed by federal law on cable
operators. This Agreement shall not apply to any service Cox provides that is not a
“cable service” as such service is defined under federal law.

5. Modification. This Agreement may be amended or modified only by a written
instrument executed by both Parties.

6. Entire Agreement. This Agreement constitutes the entire agreement between
Town and Cox with respect to the subject matter contained herein and supersedes all
prior or contemporaneous discussions, agreements, and/or representations of or between
Town and Cox regarding the subject matter hereof.

7. Waiver. Failure on the part of either Party to enforce any provision of this
Agreement shall not be construed as a waiver of the right to compel enforcement of such
provision or any other provision.
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8. Miscellaneous.

(A) Cox and Town each hereby warrants that it has the requisite power and
authority to enter into this Agreement and to perform according to the terms hereof.

(B) The headings used in this Agreement are inserted for convenience or
reference only and are not intended to define, limit or affect the interpretation of any term
or provision hereof. The singular shall include the plural; the masculine gender shall
include the feminine and neutral gender.

(C) Nothing contained in this Agreement is intended or shall be construed as
creating or conferring any rights, benefits or remedies upon, or creating any obligations
of the Parties hereto toward any person or entity not a party to this Agreement, unless
otherwise expressly set forth herein.

(D) This Agreement shall not be exclusive and the Town expressly reserves the
right to enter into similar agreements with any other company offering the same or
similar video services at any time.

(E) The geographic area covered by this Agreement shall be the incorporated
limits of the Town of Foyil, Oklahoma, as such area now exists or may be modified in the
future by annexation or deannexation.

(F) The parties agree that either Rogers County District Court (12* Judicial
District) or the United States District Court for the Northern District of Oklahoma shall
be the sole and exclusive forum for any judiciable disputes concerning this Agreement.

(G) The right to use and occupy the Franchising Authority's Public Ways for the
purpose herein provided shall not be exclusive; provided, however, that no Person shall
enter into the Franchising Authority's Public Ways for the purpose of constructing or
operating a Cable System or a Broadband Network, or for the purpose of providing Cable
Service, video programming service or Broadband Service to any part of the Service
Area, without first obtaining a Franchise, permit, license, authorization or other
agreement from the Franchising Authority. In the event the Franchising Authority
authorizes or permits any Person other than the Grantee to enter into the Franchising
Authority's Public Ways for the purpose of constructing or operating a Cable System, or a
Broadband Network for the purpose of providing Cable Service, video programming
service or Broadband Service to any part of the Service Area, the material provisions
thereof shall be reasonably comparable to those contained herein, and the obligations
imposed on the grantee thereunder shall be no less burdensome nor more favorable than
the obligations imposed upon the Grantee hereunder, in order that one operator not be
granted an unfair competitive advantage over another, and to provide all parties equal
protection under the law.

9. Binding Effect. This Agreement shall be binding upon and for the benefit of each
of the Parties and their respective principals, managers, governing body members,
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offices, directors, shareholders, agents, employees, attorneys, successors and assigns and
any parents, subsidiaries or affiliated corporations or entities, as applicable.

10. Definitions.  The following words, terms and phrases, when used in this
Agreement, shall have the meanings ascribed to them in this section:

{A)“Cable Act” shall have the same meaning as contained in federal statutes, 47
U.S.C. §522 of the effective date of this Agreement.

(B) “Cable Service” shall have the same meaning as contained in federal statutes,
47 U.S8.C. §522(6) on the effective date of this Agreement,

(C)“Cable System” shall have the same meaning as contained in federal statutes,
47 U.S.C. §522(7) on the effective date of this Agreement.

(D)“Broadband Network” means a network that has the ability to provide
information service as defined in 47 U.S.C. 153(24).

(E) “Broadband Service” means information service as defined in 47 U.S.C.
153(24).

11. Codification, This ordinance shall be codified as in the ordinances of the Town of
Foyil.

12. Severability. If any section, subsection, sentence, clause, phrase, or portion of
this ordinance is, or any reason, held to be invalid or unconstitutional by any court of
competent jurisdiction, such portion shall be deemed to be a separate, distinct, and
independent provision, and such holding shall not affect the validity of the remaining
portions of this ordinance, except that the effective date provision of this ordinance shall
not be severable from the operative provisions of this ordinance.

PASSED AND APPROVED by the Board of Trustees of The Town of Foyil,
Oklahoma, on the {7 day of danu@uwly , 804, with the emergency clause having

been voted upon separately,

Town of Foyil, Oklahoma

By:ﬂ\;lg [}()! um m ; “%,LQE gge )
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AFFIDAVIT OF PUBLICATION
County of Rogers, State of Oklahoma

The Claremore Daily Progress
315 W. Will Rogers Bivd.
P.0.Box 248

Claremore, OK. 74018
918-341-1101

Ordinance No. 2024-1

I, SARAH SCHUDT, of lawful age, being duly sworn,
upon oath deposes and says that [ am the classified
“clerk of The Claremore Progress, a daily publication
that is a "legal newspaper” as that phrase is defined in
25 0S5, § 106, as amended to date, for the city of
Claremore, for the County of Rogers, in the State of
Oklahoma. The attachment hereto contains a true and
correct copy of what was published in the regular
edition of said newspaper, and not in a supplement, in
consecutive issues on the following dates:

PUBLICATION DATES:
January 21, 2024

Bordd dhalt

Sarah Schudyt, classified clerk.

Signed and sworn to before me
on this 23rd of January, 2024

Kelly }. Churef, Notary Public

My Commission expires: 05-02-2026
Commission # 22006130

Publisher’s Fee $451.35
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Public Notice

Published In THE CLAREMORE
DAILY PROGRESS, Claremore,
Rogers County, Oklahoma, January

21 2024

““TOWN OFFOYIL, -
OKLAHOMA
ORDINANCE NO, 2024 - 1
AN ORDINANCE GRANTING A
NONEXCLUSIVE PERMIT TO
COXCOM, LLC., ITS SUCCES-
SORS AND ASSIGNS TO CON.

. STRUCT, OPER.ATE AND
"MAINTAIN A CABLE SYSTEM

WITHIN THE TOWN OF
FOYIL, OKLAHOMA FOR A
PERIOD NOT TO EXCEED TEN
YEARS; DEFINING THE NA-

. TURE QF- THE. AGREEMENT;-

STATING THE OBLIGATIONS
OF COXCOM, LLC,; STATING
THE OBLIGATIONS OF THE
TOWN; PROVIDING FOR
CODIFICATION.

NOW THEREFORE, be it or-
dained by the Board of Trustess of
the Town of Foyil, Oklahoma:
WHEREAS, This Non- Exclusive
Permit and Agreement (“Agree-
ment”) is made and entered into this
17 day of January, 2023, by and be-
tween the Town of Foyil, a munpici-
pal corporation, hereinafter referred
to as the “Town,” and CoxCom,
LLC., & Delaware limited liability
company hereinafter referred to as
“Cox™, “Company,”. or .“Grintee”
with Cox and Town sometlmes sepa-
rately referred to herginafter ds a
pany and somelimes col!ecuve[y
as “pafties.” -

WHEREAS, the Town's role as
manager of its nghts -of-way -and
regulator of cablc service prowders
requires it ta enstire a-fair and level
playing. fietd for afl mmliarly sitd-
ated servige prnwders and-
WHEREAS, The
termined that the. financlal Iegal
and téchnical ability of Cox is rea-
sunably suificient to provide serv-

" ices, facilities, and €quipment neces-

sary ‘to mieet the Future cable:re-
lated needs of the comimunity, and
having afforded the public adequate
notice and opportuhity for comment,
desires to enter iato this Agreement
with' Cox for the construction - and
operafion of a Cable System on the
terms set forth herein,

NOW, THEREFORE, in consid-
eration of the mutdal covenants,
promises and agreements hersinafter

- set forth, the partles agree.as fol-

fows: - -, e

loF%




thé Town by this Agreement shall be
subject to transfer by the Town fo
" any other officer, employee, depart-
ment, or boatd of the Town.
<y . This Agreement shall not
relieve Cox of any existing obliga-
tions involved in obtaining permits,
pole or conduit space. from any de-
partment of the Towa, uatility com-
pany, or from others maintaintig
uhhtlcs in stnects and pablic right of

sigried of dlsposed of (excépt lo an
affiliate of Cox), Jncludirig’ but not
limitéd to, by forced .or voluntary
sa!e, merger, consohdatlon receiver-

Tout the prior
e Towu, and
then only under such canditions as
the Town may establish. Such con-
sent as required by the Town shallr
not, however, be unreasonably wxlh—
held.

E) In consideration of the
feithful performance and observance
of the conditions, résérvations and
regulatmns herein specified, a
non-exclusive ‘Permit is hereby
granted to Cox; its permitted succes-
sors and assigns to erect, maintain,
and operate transmission and distri-
bution  facilities and additions
thereto in, under, over; along, across
and upon the sireets, lanes, avenues,
sidewalks; alleys; bridgés and other
.public placeés within the Town arid
subsequent additions thereto for the
purpose of producing, receiving, am-
plifying, and transmitting by coaxial
cable, fiber optics, microwave or
other means, audio and/or audiofvis-
ual electrical impulses of television,
radio and other intelligences, either
anglog or digital, mc[udmg, but not
linited to; Cable Television Sérvice
pursuam 1o the Cablc Act for sale (0
the inhabitants and businesses of the
“Town in accordance with the laws
and regulations of the United States
of America~and Stafe of Oklahoma
and the ofdinances and reguiations
of the Town, for a period of ten (10)
years from and after the effective
date of this non-exclusive Permit

and Agreement, -
3 Obligations of Cox:
(A}  During the

term of this Agreement Cox shall
pay to Town a fe equal to 4% of the
gross revenues of Cox and its affili-
ates coligcted fromi dach subscriber
lo Cox's Cable Services product, and
—4% of the portion of gross Tevenues
from advertising which are defined
in subsection 3(A)}3), below; ihe fee
(“Permit Fee"y may be identified and
passed throtigh on any subscriber
bill by Cox, and all such fees col-
lected will. be forwarded to Town

nue referred to above shatl be based
on the number of subscribers in the
Town. divided by the total number of
subscribers in telation fo the relevant
regional or nallonal compensation
arrangement;

@ Bundiing discounts shail
be apportioned faitly among video
and other services. Cox shall not ap-

‘portion reveniie in such a manner as
‘to avoid the Pérmit Fee,
{5} In thé event that any

other video or Broadband Service
provider, including but not limited to

- & cable gperator; Broadband of open

video service provider, entérs into
any agreement or makes any ar-
rangement with Town during the
term of this Agrezment whereby it is
required or allowed (o pay a fee to
the Town that is similar to the Per-
mit Pee desoribed herein; Town shall

allow Cox to substitute the percent-

age amount -and the defihition of

“gross revenue” set forth in that .

agreement or amangement for the
percentage and definition of “gross
revenue” set forth in this Agreement
immediately upon request of Cox.

6) . In the event that any

other munigipality enters iiito any
agreement or makes any arrgrge-
ment with Cox diring the term of
this Agréeiment whereby Cox is re-
quired or allowed to pay a fee to the
Town that is similar to the Permit
Fee describéd hergin, Cox shall al-
low Town to substitute the definition
of *“gross revenue” set forth in that
agreement Or arrangement for the
definition of “gross revenue” set
forth in this Agreément upcn the
written requést of the Board 'of Trus-
tees, and that Cox shall be afforded
at least ninety (90) days to imple-
ment the change,

(7 Cox will grant the Town
the right to conduct reasonable
audits o assure that the Permit Fee
ha been properly calculated

(B) Cox and Town agree that
the Permit Fee shalf Bis iri lieu of all
other concessions, charges, excises,
permit, lcense, privilege, permit
fees, -taxes, or assessments except
sales taxes, personal or real property
taxes, and ad valorei taxés.

(C) Cox shall comply with
the federai Emérgency Alert System
regulations (47 CFR. Part 11).

) - Thie parties agree to con-
sult in the event that, after execution
of this -Agreement, any court,
agency, commission, legislative
body, or other authotity of compe-
tent jurisdiction issues a finding that
limits the validity or enforceabitity
of this Agreemént, in whole or in
part: Should the finding be final,
non-appealable and binding pon ei-

. ther Town ‘o Company, this Agree-

ment shall be deemed modified or
limited to the extent necessary to ad-
dress the subject of the finding un-

quarterly and shall bedue foity-tive —less gither party, withia ity (30)

(45) days after the end of each quar-

_days of recelpt of the ruling, pro-

the provision of Cox's Cable Service
to regulation under any provusmn of
the Town's Cable television ‘or
Broadband telecomniunications Per-
mit  ordinance  or  similar
ordinance(s) that arc inconsistent
with or'more burdensome ihan thhse
coatained herein. I addition:

(A) Town agrees ot to unreasona-
bly Block; restrict, or limit the doh-
struction and installation of facilitiss
that will be used in whole or in part
to provide Cox's Cable Service;

(B) Town agrees to process any aid
all applicable permils for the insfal-
lation, construction, maintenance,
repair, removal, and other activities
associated with placemient of com-
munications or transmission facili-
ties of any kind in-a timely #ad
prompt manner; e
(©) Cox represents and claims that
its Cable Service is a “cable servide”
under federal law and will comply
with all obligations imposed by fed-
erdl law on cable operators. This
Agreement shall not-apply to any
service Cox provides that is not a
“vable service™ as soch service is de-

finéd under federal law, e
3. Modification. This

Agreemeni may be amended ‘br
modified énly by a wiitten instr-

ment executed by both Parties, - -
6. Entire Agreement. This

- Agreement constitutes the eritite

agreement between Town and Cox
with respect to the subject malter
contained herein and supersedes ali
prior or centemiporineons disous-
sions, agreements, and/or representa-
tions of or bétween Town and Cox
regarding the subject matter hereof:

7. - Waiver. Failure on the

_pant of either Party to enforce any

provision of this Agreement shall
not be construed as a waiver of the
right to compel enforcement of such
provision or any other pravision,
8, Miscellaneons. “
(A) Cox and Town each hereby
warrants thit it has the requisite
power and authority to enter into this
Agreement and to perform accordmg
to the terms hieredt.
(BY The .headings used in llus
Agreement are inserted for conven-
ience or referente only and are not
intended to define, limit or affect the
interpretation of any term or provi-
sion hereof, The singular shatl in-
clude the plural; the masculine gen-
der shall include the feminine and
neutral gender. -
(C) Nothing contained in ilm
Agreement is intended or shall be
construed as creating or conferdng
any rights, benefits or remedies
upon, or creating any obligations of
the Parties hereto toward any person
or entity not a party lo this Agree-
ment, unless otherwise expresslygei
forth hetein.

(D) This Agreemierit shall not be f;x-
Clasive and "the TOWR eXpredily re-

setves the right o enter into similar

non-excluswe “Permit a.nd Agiee-
mentshall fake effect upon approval
tereof by Cox and by the Board of
Trustees of the Town and shall be

effectivé for a terin of ten (10} years

thereafter. Prior to the enid of this
term, the pa.mes agree to enter jnto
good faith negotiations regardmg a
possnblc renewal andior modification
and/or extenslon of thls Agmemenl

2,

(A), No pnvx]ege or exemp~
tion shall be granted or conferred by
this Agréefiieht except those . specifi-
cally preseribed herein,

B) Any right or power in, or
duty impressed upon, any officer,
employee; dépafiment; or board of

-Agreerment.

© . “Cable System” shall

have the same meaning as comtained

in federal’ statutes, - 47 US.C.

§322(7) on the effectwe date of this

Agreemem

()] ) "Broadbnnd Network™
means a network that has the ability
to provide information service as
de-

fined in 47 U.S . 153(24)

(E) “Broadband - Service”
-means information service as de-

fined in47 US.C. ]53(24)

il . Codification. This ordi-
nance stall be codified as in the or-
dinances of the Town of Foyil.

2. §§vemb1!|11 If any sec-
tion, subsecnon, senlence, clause,
phrase, or portion of this ordinance
is, or any reason, held to be irivalid
or enconstitutional by any courf of
compefent _]UI'lSdlCllOl'l such portion
shall be -deemed to.be -2 separate,
distinct, and indepeadent provision,
and such holdirig shall not affect the
validity of the remaining partions of
this ordinance, except that (he effec-
live date provision of this ordinance
shall not be severable from the op-
‘erative provisions of this ordinance.
PASSED AND APPROVED by the
Board of Trustees of The Town of
Foyil, Okiahoma, on the 17 day of
Tanuary, 2023, with the emergency
clause havmg been voted upon sepa-
fately.

Town of Foyil, Oklahoma

. By: s/ Willtam H, Sylvester
ATTEST:

5/ Allena C. Miers

(SEAL)

‘REVIEWED s 1o form and legality
this 17th day of January, 2023. .

s/ Larry Rahmeier

Town Attorney




‘tet.

n For purposes of - this paity of election to terminate, in.
-—which cage. thi Apgreement.shall ter-

-Agtierent, goss- revenyes-are Jim-
ited to the following:

(i) - recurring charges fer Ca-
ble Services;

(ii) event-based charpes for
‘Cable Sétvices, including but sot
limited o  pay-per-view and
video-on-demand charges;

(i) - rental of set top boxes
and other Cable Services equipment;
{iv) service charges related to
the provision of Cable Services, in-
¢luding; but not limited to, activd-
tion, installation, and repair; and
) administrative charges
re- .

lated to the provision of Cable Serv-
ices; including, but not limited to,
service order and service termination
charges;

(vi) amounts billed to Cable
Services subscribers lo recover the
Permit Fee authorized by this sec-
tion;

2) For pufpases of this
Agrecmént, Bross revenues do not
ificlode;

SO Unco]]ecuble fees, pio-
vided that all or st of uncollectible
fees which is wiitién off s bad debt
bif subsequeh y ‘collected, less ex-
penses of -:co]lo{:non shall be in-
cluded in: gms,érrevenues iil"the pe:
nod collec
(i} - lale paymént fees;
dit) ‘reverives from contracts

for in -home maintenance service un-
“less they relate so!ely ‘to’ maintg-

néance on eqmpmem used only far

itie. provisioning of Cable Services

and not for the Provisioning .of any

other service provided by Cox orits

affiliates;

{iv) amounis billed to Cable’

Services substiibers to recover
taxes, fees or surcharges imposed
upon Cable Serwces subscribers fn
connéition with the provision of Ca-
ble Services, gther than- the Permit
Fee authorized by this seclion;
(v) revemie from the sale of
capua] -assels or surplus equnpmem
.or
(vi) charges. other than those
described in subsecuon (1), that are
aggregated or bundled with atounts
billed to Cable Services subscribers.
()] “Gross  Revennes”
which
are subject to the Permiit Fee paid by
Cox additionally include a pro rata
portion of all revenue collected by
Cox pursuant to compensation ar-
fangements for advertising (less any
commissions Cox receives from any
third parties for advertising) and
home-shopping sales derived from
the operation of Cox's Cable System
within the Town, Advemsmg com-
missions paid to third parties (ex-
cluding any refunds, rebates, or dis:
counts the Company may make to

advertisers) shall not be deducted |

from advertising revenue included in
gross revenue. The allocation of ad-

vertising and home-shopping re\re-

wdes written notice to the other

minate within six (6) months of Such
earlier period as the parties mutually
may agree, Where the effect of a
finding is & modification, the parties

‘shall eriter into good faith negotia-

tions to modify this Agreement in
the manner which best effectuates its
overall purposes and the- intentions
of the parties. Failure to reach a mu-
tualiy  satisfactory modification
within ninety (90) days of the com-
mencement of such efforts shall enti-
tle either parly to terminate the
Agreement on the provision of thirty
(30) days' written notice.

‘In addition to the termination ri ghts

set forth above, Cox shall have the
right to terminate this Agreement
and all obligations hereunder upon
ninety (90) days' notice to the Town,
if (i) state or federal Jaw changes in
A manner that would allow Cox to
opt into Pemmit reiguirements that
afe, jn° Cox's sole Judgmen! more
beneficial. than those contained.
herein; or (ii) nnother provider of

o use the public nghls-of-wny to
provide video services on terms that
are, in . Cox’s sole judgment, more
beneficial than  (Hose contained
heréin,

@  Cox shall detémiine,

pur- -
sidnt  to generally  applicable,

- non-disctiminatory rlght of access
and permmm‘ 3 ;ules and regulations
“of Towii,

in the Town ity fa:
cititigs shalf e constructed, oper-
ated, m 'nlamg;;] ‘epaired and .up-
greded {0 jrot ang § where'in the

Townto prov:de s Cable Services.

{F) Cox shall maintain in
full o

Taree and effect, at no cost and ex-
pense to the Town, dunng the term
of lhls Agiéement, _commiercial gen-
eral Ilablhty insurance in the amount
of 81,000,000 combined single limit

for bodily injury, and property dam. -

age. Such insurance shall be noncan-

Sellable except upo thitty (30) days
-prior writien notice to the Town.

Upen witten request, Cox shall pro-
vide a cenlificate of insurance show-
ing eviderice of coverage requiced by
this Section.

(G) The Grantee agrees to indem-
nify, save and hold harmless, and
deféhd the Town, its officers agents
and employees, from and against
any apd all lisbiljty for damage and
for. any Jability or claim resulting
from pmperty damage or bodily in-
Jury (including accidentdl death)
which arise out of the Grantee's con-
stniction, operation -maintenance of
its Cable System or damages arising
out of any provisions or requirement

of ihis ordinance or its enforcement,’

including but ntot limited to, reason-
able attorney’s feas snd costs.

4. Obligati Wi,
Town will nat attempt to nor subject

Agteements. with any other company
offering the same or similar video

- services:alany time. .

(B) The geograplnc area covered by
this Agreement shall be the i meorpo-
reted limits of the Town of Fayil,
OKklzhoma, as such area iow exists
or may be modified in the fulure by
annexation or deannexation. - '

(F) - The parlies agree that eitkier

-Rogers County District Court (l2th

Judicial District) or the United Stales
District Court for the Northem Dis-
trict of Oklahoma shall be the sole
and exclusive forum for any Judici-
able disputes conceming this Agree-
ment.

(G) The right to use and oceupy the
Franchising Authority's Public Ways
for the purpose herein provided shall
not be exclusive; provided, however,
that no Person shall enter into the
Franchising Authority's Public Wuys
for the purpose of constructing ‘or
operating a Cable System of a
Broadband Network, or for the pur-
pose of providing Cable Servite,
video programming  service "or’
Broadband Seevice to ariy part of the

. Service Area, without i st _obtaining
a Franchise permlt hcense anthiot-
zation or othier agréement from ‘the

Franchising Authority. In the event
the Franchising Authority authorizes
or permits any Personi other thaiv the

. Grantee o entér into ihe Frnnchlsmg

Aiithority's Pubhc Ways for the Bur-
poss of conslrucnng oF operating a
Cable- System or a4 Broadband Net-
work for the puepose of providing
Cable - Service, video programmlng :
semce or Broadband Service to. any
part of the Service Arca, the mategial

“provisioris thereof shali be reasoﬂa—

bly comparable to’ those: contained
herein, and the obligations imposed
on the grantee thereunder shall be no
less burdensome nor more favorable
than the obligations imposed upon
the Grantee lereunder, in order that
one operator ot be. granted an infair
competitive advantage over another,
and to provide all parties equal pro-
tecuon under the law.

9. Binding Effect. This
Agreement shall be binding upon
and for the benefit of cach of the
FPacties and their respective princi-

_pals, managers, goveming body

members, offices,” directors, share
holders, agents, eniployees, attor-
neys, successors and assigns and 3ny
parents, subsidiaries or affiliated
corporations or efitities, as applica-
ble.

10.  Definitigns. The following
words, teems and phrases, wheri dsed
in this Agreement, shalk have the
meanings dseribed to iliem in this
séction:

{A) “Cable Acl” shall have
the same me‘msng as uml.uned in
Fedgral statwtes, 47 US.C. §527 of
the effective date of this Agreement,
[¢:3] "Cable Service”™ shall

-have the same meaning as coniained

in federal statates, 47 USC
§522(6) on the effective date of t!1is

B0t %




